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DRAFT BILL FOR DEVELOPMENT PLANNING, LAND USE ALTERATIONS, NO ENFORCED DISPLACEMENT AND JUST RESETTLEMENT & REHABILITATION 

A summary working paper for consultations

A legislation aimed at laying down the principles, procedures and framework to objectively and democratically plan development; evaluate costs and benefits of development projects in public interest; secure land rights and livelihood of the natural resource based communities; ensure protection of those who will be directly or indirectly affected by such projects; through their direct involvement in decision making, and implementation of that project and to settle the rehabilitation and resettlement claims of all the project affected families since 1947 as per the provisions of this law. 

Whereas Development plans and projects may involve acquisition of land and other private property, commons and natural resources leading to displacement, which impacts upon people’s access to their human rights and constitutional entitlements to housing, livelihood and a life with dignity. However, no land, property or resource can be taken over without the consent and adequate restitution of the sources of livelihood of those, whose land is required, and by leaving them to disproportionately bear the costs of the project.

Whereas nearly 10 million people have been displaced from their places of residence, natural habitats and sources of livelihood, directly or indirectly, due to various development and infrastructure projects since 1947 - but in many cases their loss of livelihood opportunities could not be compensated adequately. 

Whereas the legislation recognises affected people’s right to adequate and just rehabilitation and intends to settle their claims through National Rehabilitation Commission
 thereby created under the law. 

We need to discuss if all the claims need to go to National Rehabilitation Commission ?  

Henceforth, the Land Acquisition Act 1894 shall be deemed repealed
. The new law shall be based upon the principles and procedures mentioned herein. 

Objectives of the Policy:

1. To ensure decentralised democratic participation of the people, full transparency, and justice in the processes of development planning, displacement, land acquisition and rehabilitation process.

2. To minimise displacement and prevent state-induced impoverishment of people on account of compulsory acquisition of land, and search for non-displacing or least displacing alternatives to displacing projects.

3. To integrate rehabilitation & resettlement concerns into the development planning and implementation process.

4. To ensure mandatory ‘land for land’ rehabilitation.  

5. To minimise the direct and indirect adverse social impacts of land use changes due to development projects, activities or policy changes (on land, shelter, livelihood, access).

6. There shall never be any acquisition of land of other community operated natural resources by force under any circumstances, barring land that is acquired to enforce Land reforms, ZAA, PESA, implementation of  FRA and Land Ceiling Act or during natural calamities.

· Whereas people are free to buy, lease or sell land, however, if any requiring agency wishes to buy or lease or transfer or acquire through any other means, at one time or in more than one instances, more than 25 acres of land or more than 25% of the total land area, whichever is lesser of any village for any project or 

· wishes to seek changes in land use of a piece of land which is more than 25 acres or more than 25% of the total land area of any village, whichever is lesser, at one time or in more than one instances, the same shall be allowed only through the processes mentioned herein.

7. In the rare cases where non-displacing alternatives are not available, to shift from the earlier practice of forced displacement to relocation after prior informed consent and to ensure a fair compensation package and process, and timely implementation of rehabilitation.

8. To ensure that all those who are displaced are brought above the poverty line and made significantly better off than they were prior to displacement, not just in economic terms, but also in terms of human development and human security, in a reasonable time frame, and in accordance with their aspirations.

9. To ensure that benefits to the displaced people are not less, in ratio to the costs being paid by them, than those that accrue to the people benefiting from that specific project or from the developmental process in general.

10. To ensure that special care is taken for protecting the rights of, and ensuring affirmative state action for, the weaker segments of society, especially members of scheduled castes and scheduled tribes, traditional communities like fishworkers, forest workers, salt workers, handloom weavers, artisans, etc and to create legal obligations on the state to ensure that they are treated with special concern and sensitivity. 

Definitions 

1. Project affected people: Project affected persons (PAP) or Project Affected Families shall include the following-

I. Persons, including landless, already operating in the required land as owners, tenants and sub-tenants (formal or informal), share croppers, lessees, occupants (with or without legal status). If the project involves displacement, it will also include those who are residents of that village since at least one year prior to the notification and are dependent upon those who are getting displaced, including those who are above 18 years in age for their  livelihoods.

II. Such landless persons, who are residents of that village, but are dependent upon the required land or tree cover, water bodies and aquatic and forest produce for their livelihoods in any manner (like adivasis, agricultural labourers, salt pan workers, fishermen, traders, artisans, handloom weavers).

III. Such persons, whose livelihood is dependent on the people facing displacement (like daily wage earners, home based workers, non agricultural labourers, rural artisans, traders or self employed persons, other goods and services providers who have been engaged in any trade, business, occupation or vocation in the affected villages and who shall be partially or wholly deprived of earning their livelihood or alienated partially or wholly from the main source of their trade, business, occupation or vocation)

IV. If some natural resources (including land, water bodies ad aquatic wealth, forests or tree cover, environment, etc.) are likely to be affected by  acquisition in such manner so as to adversely affect livelihoods of some people, then such people (for instance such families who are dependent upon a forest land, which is under acquisition, for their livelihoods). 

V. Persons whose access to natural or commons (including but not limited to; water bodies, common grazing land, village markets, etc.) is adversely affected due to the proposed project (for instance such families who are dependent upon a forest land, for their daily needs). This must include inland fishworkers living downstream of a river, who completely lose their livelihood, but are hardly ever counted

VI. Persons who are residents on the required land with or without legal rights, however have been occupants prior to the project notification.

VII. Those whose house/ habitat, property, livelihoods are directly/ indirectly affected by the project, in all aspects, which have come into being as a result of the project.

VIII. Those whose lands and property are to be acquired/ affected for compensatory / rehabilitation plans of a project. [Is this required ?]

Salient Features and Principles:

1. Participatory Development Planning, People Oriented Public Purpose and Transparent & Accountable Decision making: Each large development project — which involves transfer or change in land use leading to displacement of 25 acres of land or more than 25% of the total land area of the smallest unit of panchayati raj, whichever is lesser of any village for any project - must be first subjected to a holistic appraisal as to the desirability and justifiability of the project. In order to assess the costs and benefits of a project to the affected persons, affected communities, the state and the nation, every state shall set up a State Commission on Development Planning
. There shall also be a National Commission on Development Planning to study projects with inter-state implications. The public, and particularly the Gram / Area / Basti Sabha of the people likely to be affected, to be given due opportunities of free and prior informed consent, and must be allowed to examine all aspects of the project, including the ‘public purpose’, and the possibilities of achieving the same objectives through non-displacing or less displacing alternatives. The consent of the directly affected Gram / Area / Basti  Sabhas to be mandatorily obtained by the Commission for execution of the development plan. The ‘national interest’ and ‘public purpose’, having been satisfactorily established following this procedure, will be binding under the law and the project authority would only then initiate the process of formulating plans for the resettlement of all the project affected people as per the norms laid by this Act. 

(Do we really ask for a Development Planning Commission ? To some extent its role is comparable with Planning Commission ? Also there is a danger that DPC can make the whole process of development planning top down, as it is now with Planning Commission ?  What kind and size of projects to be conceptualised and planned with free prior informed consent from the National / State Development Commission ? Article 243 requires the development plans to originate from the Gram Sabha)

2. No Forced Displacement and Mandatory Free and Prior Informed Consent: As a rule, displacement cannot be forced upon people, especially as a post-facto and inevitable phenomenon., It is also important that PAPs (Project Affected Persons) be assured that it is their legal entitlement that, despite inevitable losses, they are on the whole going to be better off. Consequently, the free, prior informed consent of the community and their Gram / Area / Basti  is a must before any project resulting in displacement or loss of livelihood is approved. Involuntary displacement of people can be permitted only in the ‘rarest of rare’ cases, and only after it has been established by independent and credible evaluation of the respective Development Planning Commission that the displacing project has the sorts of social benefits that indisputably make it desirable, despite its social costs. 

The nature, power and composition of the Commission will have to ensure that the participation of people is guaranteed and doesn’t become a parking space for the retired bureaucracy.]  

3. Socio-Economic, Environmental and Human Rights Impacts Assessment, Project Planning and People’s Participation: The planning process is initiated through a needs assessment involving a participatory process by which the needs of the community / society / area are determined. This includes the prioritisation of the needs. This is to be followed by a similar participatory process to identify the strategies available to meet specific social and/or economic needs, the costs and impacts associated with these strategies, and to identify the optimum strategy within this. The selection of the optimum strategy has to be guided by a set of criteria emphasising the economic, financial, social and environmental aspects. The final decision to go ahead with a specific option taken can only be on the basis of Prior Informed Consent. The final decision to go ahead with the project has to be conditional to the clear and demonstrated establishment of the feasibility of the approved R&R plan prepared as per the provisions of this Act.  It shall be mandatory for the project planning and implementation authorities to involve and consult the representatives of the affected communities in all phases of planning, execution and monitoring of the R&R Plan.

4. Project Review : If at any time, an affected gram sabha/area sabha feels that the requiring authority is flouting the terms and conditions on which land was provided, it may bring it to the notice of the Development Planning commission and it shall be the duty of the commission to take appropriate measures to rectify faults. If the faults are not rectified within reasonable time as decided by affected Gram Sabhas / Area Sabhas, they may direct the commission to stay the implementation of the project and the commission shall have to do so.

If the project does not commence for 5 years after land was transferred to a developing agency, then the land will automatically stand transferred back to the original owners. In case the original land owners cannot be immediately traced, then the commission shall ensure adequate mechanisms to trace the original owners. The land shall be used for the same purpose for which it was taken. If the particular purpose for which the land was acquired changes, then the project will have to be resubmitted to the commission and the entire proceedings shall be carried out again.

5. Scope and Applicability: All those affected by any of the works or activities related to the project must be treated as PAPs. The provisions of this Act is applicable to all individuals, families and communities that are either physically displaced from their homes or whose livelihood activities or access to natural and common resources is adversely affected because of the application of policies and laws or the location of development projects or activities. The definition of PAPs who are entitled to receive compensation must include the landless, those who are tenants, sub-tenants (with or without written agreements), agriculturists, adult unmarried daughters and sons, adult married sons, and widows, divorcees and women abandoned by their families. The provisions are applicable to PAPs of any new projects or expansion of existing projects or those whose claims regarding the rehabilitation have not been settled till date.

6. Land Rights: The rights over the land acquired for the purposes of projects by the Government doesn't mean the ownership rights are transferred to the State. Only the land use is changed and the ownership right remains with the original owners and the project authorities are only the lease holders for a period of 19 years, renewable after the first term, every ten years. The ownership rights to be transferred to the appropriate government only in cases where land for land rehabilitation has been satisfactorily achieved prior to the relocation of the PAPs. The provisions of this Act are in addition to and not in derogation of the Rights under the Panchayats Extension to Scheduled Areas (PESA) Act 1996 and the Schedules Tribes (Recognition of Forest Rights) Act, 2006. Rights granted under these two Acts cannot be taken away and any change in the land use or and any land acquisition be subject to settlement of claims and entitlements under Forest Rights Act and other such traditional community rights favouring legislations. 

7. ‘Land for Land’ Rehabilitation : Any diversion of irrigated, semi-irrigated, single or multi crop land, forest land, community, and gauchar land to take place only after consent from the Gram Sabha and the principle of ‘land for land’ is followed scrupulously. Agricultural land must be consolidated and communities must be kept together after relocation so that their social and cultural identities are safeguarded. Collective rehabilitation is to be done at based on the aspirations and sensitivities of the PAPs. 

[How about the rights of the traditional fishing communities on the coast ? ] 

8. Compensation for loss of land, livelihood and opportunities: In cases, for example loss of land due to urbanisation, where the land for land rehabilitation is not possible then lost property and assets, lost livelihoods and lost opportunities must be compensated adequately after determination of the R&R Plan with involvement of the Gram/ Basti Sabha as per the procedures mentioned in the National Resettlement and Rehabilitation Policy of 2007. Communities to be adequately and appropriately compensated for common amenities and assets lost because of the project. In such cases those losing the land must have the option to lease out the land securing their tenurial rights as well as an opportunity to be a partner in the process of development project. For those whose livelihoods are lost due to acquisition must be given adequate employment after training if necessary in addition to the compensation and other benefits as mandated in the National R&R Policy.

9. Calculation of the Land Value: While determining compensation, replacement value at the operative market rates will be the basic principle. This must be at the market rates that actually operate, and that too at the time of purchase, and not just those that are officially recorded. Also, paying of depreciated value is manifestly unfair, for it leaves the PAP with even less adequate means to replace a critical need. For example, if a poor person was paid only the depreciated value of his or her house, he or she would be unable to buy or build a new house and would become homeless. The person’s house, however old or ramshackle it might be, is providing shelter. When it is forcefully acquired, it must be ensured that the compensation is enough to provide an alternate and equal shelter.

[Do we need a separate National R&R Act or provisions enshrined within this Act itself ?]

10. Reasonable Time Frame: The time frame for completing the displacement process must/shall be determined by the Commission in original project plan. No enforced relocation is allowed before R&R obligations are fulfilled. Delays in finalising the details of the policy related to rehabilitation and other aspects of specific projects, and delays in initiating the planning process, seriously affect the well-being of the affected people. Therefore, these activities to be done according to a pre-determined time frame that statutorily gives adequate time for the concerned persons to give inputs and intervene in the process of policy formulation and planning. 

11. First Rights of the Affected persons: The PAPs to have a first right to get employment in the project. Where necessary, they be given adequate training prior to the starting of the project in order to enable them to take up such employment. They also have the first right to specific benefits arising out of projects. Apart from livelihood opportunities, they also, for example, have the first right on irrigation waters from irrigation projects, to power from hydro-electric projects and to both in multi-purpose projects. 

12. Special Provisions for Dalits, Adivasis and Women: Rehabilitation packages and processes ought to be gender sensitive. Land and other assets must be provided in the joint names of both spouses. Consultations with the PAPs must be done keeping in mind the need to consult both, man and woman, the aged and the young, and members of all castes and communities. The special needs of particularly vulnerable communities, like tribal groups, dalits, persons with disabilities and other marginalised groups, must be addressed.

13. Essential Components of the Resettlement & Rehabilitation ground-rules: The rules to be created under this legislation must include: (i) Land for all agricultural families; (ii) mandatory employment in non-irrigation projects; (iii) Special employment guarantee programme for a minimum period of 5 years after relocation to new sites; (iv) Homesteads and dwelling houses to all displaced families; (v) Transportation cost
 to the place of rehabilitation; (vi) training and other support services; (vii) Rehabilitation grant to compensate loss of income/livelihood; (viii) Basic amenities and infrastructural facilities for en masse resettlement; (ix) special provisions for families who have been displaced multiple times. [details to be prepared as an Annexure]

If any gram sabha / area sabha agrees to give its land, then the entitlements prescribed in the ‘Act’ must act only as minimum entitlements. The gram sabhas / area sabhas are free to seek higher benefits than those mentioned in the policy. (For instance, the gram / Area sabha may decide to give land on lease, to be reviewed every ten years.) The gram sabhas / area sabhas to decide the time frame for implementing the rehabilitation plan. However, no displacement shall take place until the gram sabha/area sabha approved rehabilitation plan has been implemented in total. 

For smooth and effective resettlement, the principle of geographical continuity, cultural homogeneity and ready adaptability must be accepted in choosing and planning resettlement units and sites, especially while resettling Adivasi and Dalit communities. It is to be ensured that the resettlement site and the resource-base is large enough to accommodate the natural growth in population, over a minimum time perspective of 100 years, and to generate income to provide for a progressive rise in standard of living. 

Whenever whole villages, slum localities, neighbourhoods and communities are uprooted, there is total disturbance of structure and network of social relationships, which support an ethos and a way of life. Any plan of resettlement ought to be sensitive to this loss and aim at creating afresh a community ethos and a way of life. It is only such a dynamic living community that can successfully cope with the challenge of mobility and development in the new surroundings. 

14. National Resettlement and Rehabilitation Commission: For the purpose of ensuring effective implementation of the R&R Plan, a National  Resettlement and Rehabilitation Commission must be appointed, with statutory responsibility of assessing all projects that would displace people and which are referred to it by the central or state governments. It will be empowered to be a grievance redressal, compliance, monitoring and auditing mechanism for such projects and settle the claims of all the PAPs who have lost their land or livelihood due to projects completed or approved earlier. State Governments to create State level Departments / Directorates, and appoint designated officers for effective planning, implementation and monitoring of RR projects. The project authorities to  create a RR Cell or if the project is of bigger size, appoint a RR authority with requisite financial powers, technical staff to have effective liaison with district authorities in acquiring land, resettling the displaced persons, training, construction of houses, jobs, working sheds, roads and other infrastructure and arrange comprehensive rehabilitation. 

�	 Red highlight = Need detailed discussions and conceptual clarifications


�	 Yellow Highlight = Need discussions towards clarity on repeal of LAA 1894


�	 This goes against the spirit of Article 243, which is about development planning starting from the smallest unit – not state commissions (after all, they are going to be bureaucratic and not participatory). The fundamental to this should be, “until unless a village submits its comprehensive development plan, or a gram sabha submits its plan, they will not get any development or project”


�	 As a matter of fact, we must be clearly stating that rehabilitation sites must be within 5 kms of the existing area or habitat, as per the community aspirations









