Draft for Discussion, Version 2.0 


Draft Guidelines for

Development Planning, Land Use Alterations, No Enforced Displacement, and Just Resettlement and Rehabilitation Bill

Introduction

A legislation aimed at laying down the principles, procedures and framework to objectively and democratically plan development; evaluate costs and benefits of development projects in public interest; secure land rights and livelihood of the natural resource based communities; ensure protection of those who will be directly or indirectly affected by such projects; through their direct involvement in decision making, and implementation of that project and to settle the rehabilitation and resettlement claims of all the project affected families since 1947 as per the provisions of this law. 

Whereas Development plans and projects may involve acquisition of land and other private property, commons and natural resources leading to displacement, which impacts upon people’s access to their human rights and constitutional entitlements to housing, livelihood and a life with dignity. However, no land, property or resource can be taken over without the consent and adequate restitution of the sources of livelihood of those, whose land is required, and by leaving them to disproportionately bear the costs of the project.

Whereas nearly 10 million people have been displaced from their places of residence, natural habitats and sources of livelihood, directly or indirectly, due to various development and infrastructure projects since 1947 - but in many cases their loss of livelihood opportunities could not be compensated adequately. 

Whereas the legislation recognises affected people’s right to adequate and just rehabilitation and intends to settle their claims through National Rehabilitation Commission
 thereby created under the law. 

One Comprehensive Legislation Rationale

As opposed to the two Bills proposed by the government, we need one comprehensive legislation  and the significant reasons for one Act can be summarised as :

1. Parliamentary Standing Committee in its report has stated taking in account the representation from Legislative Department of the Ministry of Law and Justice that it is not possible to understand the meaning of an amending clause without inserting it properly into the Principal Act. Thus, in each and every case, the Principal Act has to be referred to. Not only that, bringing such exhaustive amendments to such an important legislation without comprehensively amending the Principal Act may create confusion  and invite legal complications too. In this situation the Committee are of the firm opinion that old and outdated legislation i.e., ‘The Land Acquisition Act, 1894’ should be repealed and a new comprehensive legislation brought before the Parliament.

2. Both the Bills are inter related and intrinsic to each other, a comprehensive Act will remove some of the contradictions and also not cause confusion in implementations.

3. Two Bills leave the possibility of amending one without amending the other and selective application of provisions of each Act thereby defeating the prupsoe of provising relief to those displaced.

4. Since, the EIA and SIA plans in LAA and R&R Plan in R&R Bill are all to be achieved prior to any acquisition of land, it is in best interest if they were all in one Act. 

5. Many a provisions of both the Bills especially on the compensation and R&R, Monitoring and Dispute Settlement Authority etc. it will avoid a great deal of confusions in application if there was one law.

The two Bills namely Land Acquisition (Amendment) Bill 2009 & Resettlement and Rehabilitation Bill, 200 should be consolidated under the title NATIONAL DEVELOPMENT PLANNING, LAND USE ALTERATIONS, NO ENFORCED DISPLACEMENT AND JUST RESETTLEMENT & REHABILITATION ACT since all the land acquisitions are for public purpose and development of the nation.

The new law shall be based upon the principles and procedures mentioned herein. 

Objectives

1. To ensure decentralised democratic participation of the people, full transparency, and justice in the processes of development planning, displacement, land acquisition and rehabilitation process.

2. To minimise displacement and prevent state-induced impoverishment of people on account of compulsory acquisition of land, and search for non-displacing or least displacing alternatives to displacing projects.

3. To integrate rehabilitation & resettlement concerns into the development planning and implementation process.

4. To ensure mandatory ‘land for land’ rehabilitation.  

5. To minimise the direct and indirect adverse social impacts of land use changes due to development projects, activities or policy changes (on land, shelter, livelihood, access).

6. There shall never be any acquisition of land of other community operated natural resources by force under any circumstances, barring land that is acquired to enforce Land reforms, ZAA, PESA, implementation of  FRA and Land Ceiling Act or during natural calamities.

· Whereas people are free to buy, lease or sell land, however, if any requiring agency wishes to buy or lease or transfer or acquire through any other means, at one time or in more than one instances, more than 25 acres of land or more than 25% of the total land area, whichever is lesser of any village for any project or 

· wishes to seek changes in land use of a piece of land which is more than 25 acres or more than 25% of the total land area of any village, whichever is lesser, at one time or in more than one instances, the same shall be allowed only through the processes mentioned herein.

7. In the rare cases where non-displacing alternatives are not available, to shift from the earlier practice of forced displacement to relocation after prior informed consent and to ensure a fair compensation package and process, and timely implementation of rehabilitation.

8. To ensure that all those who are displaced are brought above the poverty line and made significantly better off than they were prior to displacement, not just in economic terms, but also in terms of human development and human security, in a reasonable time frame, and in accordance with their aspirations.

9. To ensure that benefits to the displaced people are not less, in ratio to the costs being paid by them, than those that accrue to the people benefiting from that specific project or from the developmental process in general.

10. To ensure that special care is taken for protecting the rights of, and ensuring affirmative state action for, the weaker segments of society, especially members of scheduled castes and scheduled tribes, traditional communities like fishworkers, forest workers, salt workers, handloom weavers, artisans, etc and to create legal obligations on the state to ensure that they are treated with special concern and sensitivity. 

Salient Features and Principles

1. Definition of Project affected people

Project affected persons (PAP) or Project Affected Families shall include the following-

I. Persons, including landless, already operating in the required land as owners, tenants and sub-tenants (formal or informal), share croppers, lessees, occupants (with or without legal status). If the project involves displacement, it will also include those who are residents of that village since at least one year prior to the notification and are dependent upon those who are getting displaced, including those who are above 18 years in age for their  livelihoods.

II. Such landless persons, who are residents of that village, but are dependent upon the required land or tree cover, water bodies and aquatic and forest produce for their livelihoods in any manner (like adivasis, agricultural labourers, salt pan workers, fishermen, traders, artisans, handloom weavers).

III. Such persons, whose livelihood is dependent on the people facing displacement (like daily wage earners, home based workers, non agricultural labourers, rural artisans, traders or self employed persons, other goods and services providers who have been engaged in any trade, business, occupation or vocation in the affected villages and who shall be partially or wholly deprived of earning their livelihood or alienated partially or wholly from the main source of their trade, business, occupation or vocation)

IV. If some natural resources (including land, water bodies ad aquatic wealth, forests or tree cover, environment, etc.) are likely to be affected by  acquisition in such manner so as to adversely affect livelihoods of some people, then such people (for instance such families who are dependent upon a forest land, which is under acquisition, for their livelihoods). 

V. Persons whose access to natural or commons (including but not limited to; water bodies, common grazing land, village markets, etc.) is adversely affected due to the proposed project (for instance such families who are dependent upon a forest land, for their daily needs). This must include inland fishworkers living downstream of a river, who completely lose their livelihood, but are hardly ever counted

VI. Persons who are residents on the required land with or without legal rights, however have been occupants prior to the project notification.

VII. Those whose house/ habitat, property, livelihoods are directly/ indirectly affected by the project, in all aspects, which have come into being as a result of the project.

VIII. Those whose lands and property are to be acquired/ affected for compensatory / rehabilitation plans of a project. 

2. Participatory Development Planning, People Oriented Public Purpose and Transparent & Accountable Decision making:

Each large development project — which involves transfer or change in land use leading to displacement of 25 acres of land in rural areas or Built Up Area of 20,000 sq.mts, or more than 25% of the total land area of the smallest unit of panchayati raj, whichever is lesser of any village for any project - must be first subjected to a holistic appraisal as to the desirability and justifiability of the project. In order to assess the costs and benefits of a project to the affected persons, affected communities, the state and the nation, every state shall set up a State Commission on Development Planning
. There shall also be a National Commission on Development Planning to study projects with inter-state implications. 

(Do we really ask for a Development Planning Commission ? To some extent its role is comparable with Planning Commission ? Also there is a danger that DPC can make the whole process of development planning top down, as it is now with Planning Commission ?  What kind and size of projects to be conceptualised and planned with free prior informed consent from the National / State Development Commission ? Article 243 requires the development plans to originate from the Gram Sabha.)

3. “Public Purpose” as defined under Clause 5 of the LAA Bill

In the 1894 Act, the public purpose included provision of village sites, planned development or improvement of existing village sites, provision of land for town and rural planning, provision of land for residential purpose to the poor or landless, educational and housing schemes etc. These provisions have been explicitly removed by the proposed amendments.

There is nothing in the Amendment Bill to suggest that housing for rural and urban poor by the State or educational, health and other such institutions will be covered in “public purpose”. If it is to be presumed that these can be covered under “any other purpose useful to general public”, under Section 3(f)(iii), a clause applicable only for private projects, it would mean that the government is leaving all its functions, even those as basic as health, education and housing for the poor, to be handled by private investors. If it is to be part of “any other public facility as may be notified by Central Government” under the definition of “infrastructure”, then how will education, health, housing for the poor etc by State Governments or local self governing bodies be covered ? Thus the proposed amendments exhibit a clear bias against the rural and urban poor and landless and rural areas in general. 

Recommendations

For this very reason, the law should primarily defend the fundamental and other legal rights of the citizens, rather than one that facilitates the exercise of the eminent domain of the state. 

Instead of being amended to further widen and blur the scope of possible “public purpose” projects, the amendment should make it clearer.  Any definition should require that any project, to be considered a public purpose, must:

· not only be required to “benefit the public” - a highly vague term - but contribute to more socially progressive control over resources, and at the least to all classes of society;

· as the Supreme Court has held, the public purpose should be satisfied by not rendering the common man homeless and by exploring other avenues of acquisition and focus its attention on the concept of social and economic justice.

· be in accordance with an overall development and land use plan decided democratically, rather than being based on the desire of private industry.  

An alternative clause would be:

"The expression "public purpose" is limited to the following:

1. Infrastructure open to the general public, freely accessible by the said public contributing to social welfare, such as for public education, public health, public transport, housing or similar issues ;

2. Land distribution, low cost housing projects, or other government efforts at creation or distribution of resources / facilities for the use of workers, landless or marginal agriculturists, urban poor, socially and economically backward classes or other marginalised sections;

3. Creation of economic development opportunities whose primary purpose is the improvement of the standard of living and social development levels of the poor, working classes or socially and economically backward classes;

Provided that the determination of public purpose shall be contingent upon:

(a) the project being fully owned and operated by the government;

(b) establishing that the project in question will result in improvement of standards of living for socially and economically marginalised or backward sections;

(c) establishing that the impact of the project in the form of displacement both of landholders and of other persons has been eliminated or minimized and will result in benefits to those displaced and their communities, improving their standard of living;

(d) the project being in conformity with the land use plan created under applicable laws and in accordance with Article 243G of the Constitution."

The Land Acquisition Act should also be amended to permit people to challenge the claim of ‘public interest’ of any acquisition. 

Under no circumstances must acquisition for public purposes should be used for 'profiteering' of private companies. Any acquisition for companies has to be in line with the nature of welfare state and providing public services to the larger public. In addition public purpose has to take in account the larger land use pattern, cumulative social and environmental assessment of the impacts of acquisition, regulate the unmindful industrialization and protect the interest and livelihood of weaker sections of the population. Any acquisition has to be gauged against the cost, benefit and losses in the larger interest and consent of those who are going to loose their land.

4. Process for Deciding Public Purpose

This is the most crucial part of the Land Acquisition Act.  The current Act, in what is clearly a remnant of colonial tradition, leaves the decision on public purpose entirely in the hands of the executive – and in practice often to a single bureaucrat. If the Act is to be genuinely used for public purposes and in a democratic fashion, this sequence must be replaced with a process that is controlled by democratic institutions rather than the bureaucracy .  

The current Amendment's introduction of a Social Impact Assessment is welcome, but it says nothing about what will be done with this assessment or whether it will in any way play a role in deciding on the project.  Thus this is clearly just lip service.  Please see below under “Social Impact Assessment.”

Hence the Public Purpose must take in account the Constitutional status of gram sabhas, area sabhas /  municipalities under the 73rd and 74th Constitutional Amendments which mandate the formulation of district and metropolitan level development plans by them. These plans should therefore be in existence and prior consent / approval of the gram sabhas and area sabhas / municipalities must be sought before any project or “public purpose’ is approved. 

Suggested Alternative

It is vital that any process for deciding public purpose has to have three components: 

That the project conforms to an existing land use and development plan, developed democratically; 

That the decision on whether a project constitutes a public purpose is made by a democratic body rather than an executive one;

That the decision is in turn placed before the affected communities and consented to by them.

Step 1: Land Use Plans

As said above, “public purpose” should be defined to be in conformity with an existing land use plan for public development that caters to the needs of all sections of the population.  This plan should be drawn in accordance with Article 243G and 243 W, which mandates that such plans be drawn from the panchayat level and by municipalities upwards.  

Step 2: Standing Committee on Public Purpose and Social Impact Assessment at appropriate level [a statutory body]

(in 2009 LAA Bill Clause 8 provides for amendment to Section 3 and constitution of a Committee to examine proposals for land acquisitions, it should be replaced by this Committee)

The decision on whether a project constitutes a public purpose should be taken not by the Collector or his superiors in the government. It should be taken by a democratic Standing Committee on Public Purpose and Social Impact Assessment committee or the National / State  Development Planning Commission, consisting of the following members :

· elected members of the Legislative Assembly of the State concerned;

· elected members of the parliament of the concerned region;

· the Secretary of the concerned department for which land is to be acquired;

· the Secretary of the departments of the appropriate Government concerned with the welfare of women and children, the Scheduled Castes and the Scheduled Tribes or his nominee, ex officio;

· members of the concerned Zilla Parishad for the area where land is sought to be acquired, with changing members for each project concerned;

· two non-official social scientist and rehabilitation experts, to be nominated by the appropriate Government;

It is this committee that should also give the final Social Impact Assessment Clearance (see below under “Social Impact Assessment”) and be responsible for deciding on whether the project fits with the definition of public purpose along with following :  

(a) only the minimum area of land required for the project is proposed to be acquired;

(b) the district, where the acquisition of land is proposed, the possibilities of utilising waste, degraded, barren lands has been explored, and that the agricultural land especially land under assured irrigation and multi-cropped land is acquired only as a last resort: 

(c) Provided that where the agricultural land is acquired, the requiring body shall compensate the State for development of an equal area of earmarked wasteland elsewhere in that State for agricultural purposes which shall form part of the project cost;

(d) identification of possible resettlement areas for persons likely to be displaced due to land acquisition which the appropriate Government may consider for the purpose of declaring it as the resettlement area under the Rehabilitation and Resettlement Act 2009;

(e) the acquisition will not lead to multiple displacements 

(f) all possible sites for the project, keeping in view the principles of minimum displacement of people and minimum acquisition of land has been considered and a Social Impact Assessment report has been prepared as mentioned above for these possible land acquisition sites

This Committee should also be charged with making the decision on the Collector's report under section 5A in addition to the provisions as mentioned in the Clause 8 of the LAA Bill 2009 under Section 3 B (2), (3), (4), (6). 

Step 3: Consent of the Concerned Gram Sabha / Area / Ward Sabha

The final step that is required should be the consent of the affected gram sabhas / area sabhas to the declaration of public purpose.  This consent should be taken after the gram sabha or area sabha as the case may be has been provided all necessary and applicable information, including:

· the nature of the project and its finances;

· the likely benefits of the project, in the nature of social justice, employment, infrastructure, etc.

· the Social Impact Assessment report, EIA and R&R Plan etc.

After one meeting of the gram sabha / area ward sabha where this is presented, a second should be held at which the gram sabha / area ward sabha's informed consent is sought.  If this is not granted, the project should not be allowed to continue.

In addition, section 17(1) of the Land Acquisition Act, which empowers the Collector to acquire land in a time of “urgency”, should be removed.  This is a highly dangerous section that has been widely misused and is far too sweeping a power.  

Public Purpose in Schedule V and Schedule VI Areas 

Under Article 244 of the Constitution (which, it should be noted, is given the status of a separate Part of the Constitution – making it equal in importance to provisions such as the fundamental rights), tribal areas are to be governed in accordance with Schedules V and VI of the Constitution.  Neither was the Land Acquisition Act ever amended to respect these provisions, itself a violation of the Constitution, nor does the proposed amendment do so.  They are a key part of deciding what constitutes a public purpose.

Suggested Alternatives

No project should be considered a public purpose in any Schedule V or VI area except subject to the following conditions:

1. The consent of the hamlet level gram sabhas (not panchayats / revenue villages) in Schedule V areas and of the traditional community institutions, as well as the Autonomous District Council, in Schedule VI areas;

2. In accordance with the Supreme Court's judgment in Samata vs. State of Andhra Pradesh, any transfer of government land – or any acquisition of land – in Scheduled areas should result only in transfer of the land to a cooperative of tribals, not in ownership by a private or public sector company;

3. The overall control of the gram sabhas over natural resources in Schedule V areas (as per the provisions of the Panchayats (Extension to Scheduled Areas) Act, 1996 and the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006) should remain undisturbed and the project must be subject to regulation by these gram sabhas in Schedule V areas and by traditional community institutions in Schedule VI areas.  

5. No to Proposed Provision of 70:30

The provision of land for any other purpose useful to the general public, for which land has been purchased by a person under lawful contract or is having the land to the extent of seventy per cent. but the remaining thirty per cent of the total area of land required for the project is yet to be acquired. (As proposed in the 2009 Bill)

This Clause effectively makes the government a property agent for private parties, allowing the legal force of the state to be used as an arm of real estate acquisition. This clause may help the farmers of developed regions who are aware of the market conditions, but may result in large scale cheating and deception in tribal and remote areas where goondas will be hired by the land mafia and tribals will be forced to sign land transfer deeds to achieve the cutoff figure of 70%. It may also legalise transfer of land that originally belonged to tribals, but is now alienated from them. Moreover, land records are hopelessly out of date in many states, which will delay private transfer of land. 

Further, 70% land purchased under “lawful contract” will not carry the responsibilities of R&R.  Will R&R benefits and compensation accrue to those affected by the acquisition of the 30% of the land by the government if there numerical strength happens to be below the 400/200 benchmark laid down?

Hence, this arbitrary division of 70:30% should be done away with, and any acquisition be primarily guided by the public purpose of the project under the procedures mentioned above .

6. Acquisition for and by Private Companies, or Diversion of Forest Land and Revenue Wasteland, and Subsequent Changes of Land Use

Any amendment in the Act should seek to democratically regulate acquisitions rather than encourage it, no acquisition for the private companies should be allowed in any case. In this, some principles should be kept in mind:

· Large-scale public or private purchase followed by change of land use and the setting up of large projects also has devastating effects on the livelihoods of people in the area, particularly those such as landless labourers, artisans, forest dwellers, those dependent on common lands and others who receive nothing and are not entitled to any rehabilitation.

· The same applies in cases where diversion of forest land or change of revenue land use takes place.  On all of these lands there are many persons who have rights, either through cultivation or through other forms of livelihood dependence.  

As such, such “changes of land use” are also a form of acquisition and involuntary displacement.

Suggested Alternative

The Act should be amended to state that:

Large-Scale changes of land use are also acquisitions

Any change of land use that, in the case of agricultural land, affects more than the applicable land ceiling, or in the case of other lands affects more than 100 acres, should be considered an acquisition.  This should also apply if there are cumulative land use changes on small parcels of land in a short period of time, for instance three or four years. This should apply to all types of land.

Projects that would require such an acquisition should clearly and unambiguously demonstrate public purpose

Any such project should be required to demonstrate that a public purpose is served by the change in land use that it is seeking.  Land use changes that do not serve public purposes should not be permitted.

Those affected by such an acquisition should be entitled to compensation and rehabilitation

The provisions of the LAA and R&R Acts should be made applicable to those who are displaced as a result of the change of land use.

The determination of public purpose should take place prior to purchase of the land No private or public company should be allowed to apply for change of land use if it has not gone through these procedures prior to acquisition of land and displacement of people.  

7. No Forced Displacement and Mandatory Free and Prior Informed Consent

As a rule, displacement cannot be forced upon people, especially as a post-facto and inevitable phenomenon., It is also important that PAPs (Project Affected Persons) be assured that it is their legal entitlement that, despite inevitable losses, they are on the whole going to be better off. Consequently, the free, prior informed consent of the community and their Gram / Area / Basti  is a must before any project resulting in displacement or loss of livelihood is approved. Involuntary displacement of people can be permitted only in the ‘rarest of rare’ cases, and only after it has been established by independent and credible evaluation of the respective Development Planning Commission that the displacing project has the sorts of social benefits that indisputably make it desirable, despite its social costs. 

The nature, power and composition of the Commission will have to ensure that the participation of people is guaranteed and doesn’t become a parking space for the retired bureaucracy.]  

8. Steps Prior to Notification of Acquisition

In 2009 proposed amendments :

After section 3 of the principal Act, the following sections shall be inserted, namely:—

“3A. Whenever the appropriate Government intends to acquire land for public purpose involving physical displacement of—

four hundred or more families en masse in plain area; or

two hundred or more families en masse in tribal or hilly areas or Desert Development Programme blocks or areas specified in Fifth Schedule or Sixth Schedule to the Constitution,

a social impact assessment study shall be carried out in the affected area for the  purpose of social impact appraisal, incorporation of Tribal Development Plan, plan for giving emphasis for the Scheduled Castes, the Scheduled Tribes and other vulnerable sections of the society, provision for infrastructural amenities and facilities in the proposed resettlement area in terms of the provisions contained in Chapters II, IV, V and VI of the Rehabilitation and Resettlement Act, 2009, in such manner and within such time as may be prescribed by rules made by the Central Government.

Recommendations 

Social Impact Assessment (SIA), Environment Impact Assessment (SIA) must be mandatory prerequisites for all projects involving acquisitions of more than 25 acres of land in rural areas or 20,000 Sq Mts built up area in urban areas, or involving physical displacement of one hundred or more families en masse in plain area; or fifty or more families en masse in tribal or hilly areas or Desert Development Programme blocks or areas specified in Fifth Schedule or Sixth Schedule to the Constitution. The SIA report shall be prepared by the Rehabilitation and Rehabilitation Committee of the district .

The SIA must:

· Take place under a committee consisting of independent experts and representatives of the gram sabhas and the panchayats, with no representatives of the requiring body as mentioned above;

· Be paid for purely by the government out of independent funds and chargeable to the projects;

· Cover all lands and livelihood activities, including on forests, wastelands, water bodies, agriculture, trade, etc.;

· Examine the proposal to see if it is least displacing in nature, satisfies a public purpose and its socio-economic and distributional benefits exceed its costs;

· Be made public in local languages and local public places for a period of two months;

· comments received on it should either be incorporated or rejected for reasons stated in writing, and all must be placed before the Standing Committee on Public Purpose. 

It is essential that the rights that accrue to Scheduled Tribes and other forest dwelling communities under the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 and the Provisions of the Panchayats (Extension to the Scheduled Areas) Act, 1996 must be recognized and settled before any acquisition and there rights and interests must be specifically safeguarded under the Act. 

The SIA Clearance should be sought from the Standing Committee on Public Purpose or National / State Development Planning Commission and SIA as mentioned above.

9. Project Review

If at any time, an affected gram sabha/area sabha feels that the requiring authority is flouting the terms and conditions on which land was provided, it may bring it to the notice of the Development Planning commission and it shall be the duty of the commission to take appropriate measures to rectify faults. If the faults are not rectified within reasonable time as decided by affected Gram Sabhas / Area Sabhas, they may direct the commission to stay the implementation of the project and the commission shall have to do so.

If the project does not commence for 5 years after land was transferred to a developing agency, then the land will automatically stand transferred back to the original owners. In case the original land owners cannot be immediately traced, then the commission shall ensure adequate mechanisms to trace the original owners. The land shall be used for the same purpose for which it was taken. If the particular purpose for which the land was acquired changes, then the project will have to be resubmitted to the commission and the entire proceedings shall be carried out again.

10. Scope and Applicability

All those affected by any of the works or activities related to the project must be treated as PAPs. The provisions of this Act is applicable to all individuals, families and communities that are either physically displaced from their homes or whose livelihood activities or access to natural and common resources is adversely affected because of the application of policies and laws or the location of development projects or activities. The definition of PAPs who are entitled to receive compensation must include the landless, those who are tenants, sub-tenants (with or without written agreements), agriculturists, adult unmarried daughters and sons, adult married sons, and widows, divorcees and women abandoned by their families. The provisions are applicable to PAPs of any new projects or expansion of existing projects or those whose claims regarding the rehabilitation have not been settled till date.

11. Binding Commitment

We suggest that the LA bill should provide for individual contracts to be signed (with possibly a bank guarantee) between the acquiring authority and each PAP, listing all their entitlements. This should be available as a public document. Informed individual or community consent can be withdrawn in case of infringement of contract obligations by the authority. This has not been accepted by the Ministry. 

We also suggested that all benefits to persons/families, if further displaced within a period of 20 years, shall be doubled. 

We propose deletion of section 24 of the original Land Acquisition Act which prohibits Courts from taking in consideration the future value of land into consideration while determining compensation. If not deleted, the amendments to section 11 of the LAA Bill will not be effective. 

12. Land for Land (Soil for Soil) and Alternative Livelihood Based Rehabilitation

The biggest loop-hole in the proposed Bill is the use of non-binding language. Take for example Clause 36(1) states that land for land “shall be allotted…if Government land is available.” The government could effectively get away with not providing many of the benefits listed in the Bill. 

The NAC-I, on the other hand, had proposed mandatory provisions as regards land for land in case of all tribal families (to discourage acquisition of tribal land) and all irrigation projects (which are land augmenting in nature, and land should be acquired from rich farmers in the command area). For non-irrigation projects, land for land is mandatory only for tribals, and in such cases government should make wastelands (which are plenty in tribal regions) productive for crop agriculture, before land acquisition. Large projects always have several years of gestation period before they require land, and therefore making wasteland productive through better soil and water management is always possible.

We propose that any diversion of irrigated, semi-irrigated, single or multi crop land, forest land, community, and gauchar land to take place only after consent from the Gram Sabha and the principle of ‘Land for Land / Soil for Soil’ is followed scrupulously in all cases. Agricultural land must be consolidated and communities must be kept together after relocation so that their social and cultural identities are safeguarded. Collective rehabilitation is to be done at based on the aspirations and sensitivities of the PAPs. 

[How to accommodate the rights of the traditional fishing communities on the coast in case of evictions ? ] 

13. Rights over Acquired Land 

In cases where the public purpose is of permanent nature (more than 99 years of use), land should be acquired from PAPs and leased for 99 years only and if it the public purpose is not of permanent nature (less than 99 years) then the land should be leased out for every 33 years to the requiring agencies. The lease to be renewed after review of the public purpose fulfilled and other parameters. This needs to be provided in the law itself, as many tenancy laws ban leasing, especially to non-agriculturists. In no case land rights taken from PAPs be transferred to the requiring agencies. After acquisition State becomes the owner of the land and it is only leased out to requiring agencies.

14. Compensation for loss of land, livelihood and opportunities

In cases, for example loss of land due to urbanisation, where the land for land rehabilitation is not possible then lost property and assets, lost livelihoods and lost opportunities must be compensated adequately after determination of the R&R Plan with involvement of the Gram/ Basti Sabha as per the procedures mentioned in the National Resettlement and Rehabilitation Policy of 2007. Communities to be adequately and appropriately compensated for common amenities and assets lost because of the project. In such cases those losing the land must have the option to lease out the land securing their tenurial rights as well as an opportunity to be a partner in the process of development project. For those whose livelihoods are lost due to acquisition must be given adequate employment after training if necessary in addition to the compensation and other benefits as mandated in the National R&R Policy.

PAPs with Land

Amendment of Section 11 of LAA by way of addition of 11B relating to determination of compensation is not liberal enough. Any compensation must be based on the the actual market value of the land in question, as opposed to its registered value; the cost of replacing such quality land with new land; the rise in the value of the land as a result of the new project and accompanying change of land use; the gross output of the land, as calculated as its likely output for the next 20 years based on highest year output over the past decade;

The highest of these four should be taken to be the acquisition price, together with a 100 % solatium on account of compulsory acquisition, the Bill restricts it to 60%. 

Tenants and sharecroppers should receive compensation and solatium for the parcels of land that they are losing, on an 80%:20% basis with the landowner being given 20%.  Tenants and sharecroppers should be fully entitled to the resettlement and rehabilitation package. 

In addition to one time compensation an annuity in the form of royalty for a period of 33 years equal to twice the gross annual produce from the land acquired to be increased @ 10% every year or in accordance with the CPI. PAPs should have a choice to seek the total amount in lump sum as well.

PAPs without Land 

Such persons should be provided compensation at the rate of twenty years' minimum wages, in addition to the provision of employment in rehabilitation.

In addition to the one time compensation amount those PAPs who don't have land should receive a monthly payment equal to 20 times prevalent minimum wages for 33 years.  

There should also be a provision of 20% reservation in the allotment of plots on the acquired land to the Economically Weaker Sections in the event of any land acquisition by the Development Authority for its housing schemes.  If land is being acquired under any “Land for Development Scheme”, the non EWS affected farmers shall be allotted 7% of the acquired land for residential purposes.

Shares and Debentures 

Section 11 C of the proposed amendments provides that part of the compensation due under the Act can be paid by company through its shares and debentures. Although it is to be “offered” by the company and hence is on the face of it voluntary, considering that most of those displaced are illiterate and are highly unlikely to be able to understand the complex workings of the share market, this section must be deleted. Profits generated from the land acquired must be shared with those displaced, however not through allocation of shares and debentures. Any such provisions, if approved should be in addition to the general compensation for land and livelihood and not from the overall compensation amount due to the affected families, to a minimum of 5% or depending on the size of acquisition. 

15. Compensation for the Loss of Homestead and Livestock

While determining compensation, replacement value at the operative market rates will be the basic principle. This must be at the market rates that actually operate, and that too at the time of purchase, and not just those that are officially recorded. Also, paying of depreciated value is manifestly unfair, for it leaves the PAP with even less adequate means to replace a critical need. For example, if a poor person was paid only the depreciated value of his or her house, he or she would be unable to buy or build a new house and would become homeless. The person’s house, however old or ramshackle it might be, is providing shelter. When it is forcefully acquired, it must be ensured that the compensation is enough to provide an alternate and equal shelter.

Clause 35 (2) provides that each BPL family without homestead land to be provided a house, thus imposing two conditions for getting a constructed house. We demand constructed house to all who lose their house or are displaced. In the Bill, the non-BPL households owning a house get only land, but no house for house. It should be borne in mind that there are 60% errors of exclusion and inclusion in the present BPL list, and therefore it is unfair to restrict any facility only to BPL. In fact the law should provide that all displaced people will have all the facilities that are available to BPL, such as RSBY, 40 sq m (as per UN standards). In the bill non-BPL households without a house get neither land nor a house, which is grossly unfair. 

16. Reasonable Time Frame

The time frame for completing the displacement process must / shall be determined by the Commission in original project plan. No enforced relocation is allowed before R&R obligations are fulfilled. Delays in finalising the details of the policy related to rehabilitation and other aspects of specific projects, and delays in initiating the planning process, seriously affect the well-being of the affected people. Therefore, these activities to be done according to a pre-determined time frame that statutorily gives adequate time for the concerned persons to give inputs and intervene in the process of policy formulation and planning. 

17. First Rights of the Affected persons

The PAPs to have a first right to get employment in the project. Where necessary, they be given adequate training prior to the starting of the project in order to enable them to take up such employment. They also have the first right to specific benefits arising out of projects. Apart from livelihood opportunities, they also, for example, have the first right on irrigation waters from irrigation projects, to land in the command area, land development or urban expansion projects, to power from hydro-electric projects and to both in multi-purpose projects. 

18. Special Provisions for Dalits, Adivasis and Women

Rehabilitation packages and processes ought to be gender sensitive. Land and other assets must be provided in the joint names of both spouses. Consultations with the PAPs must be done keeping in mind the need to consult both, man and woman, the aged and the young, and members of all castes and communities. The special needs of particularly vulnerable communities, like tribal groups, dalits, persons with disabilities and other marginalised groups, must be addressed.

19. Return of Land in case of Failure of Project or Transfer to Other Purposes

Section 54A of LAA 2009 Bill defeats the very objective of proving public purpose by allowing that purpose to be arbitrarily changed.  The government acquires property as a trustee, not as a private purchaser, and if it subsequently fails to fulfill the trust on the basis of which it acquired the land, that acquisition should be invalid. Moreover, to permit the government to acquire lands and then retain them unused – as both the Act and the amended section 54A permit – is effectively to open the door to unnecessary land and opportunistic acquisition.  This is one of the primary instruments of speculation in the country at the moment.

Recommendations 

· If land is acquired for a public purpose and not used within five years, private property that was acquired should be returned to its original owners.  Common property and government lands should revert to their previous land use status.

· No change of purpose should be permitted unless the other purpose is established to be a public purpose by the same three tier process of establishing public purpose in the first place.

· The land allotted for public purposes, shall return to State, once the said purpose ceases to exist, this will mean automatic transfer of unutilised land and land occupied by sick or closed down  industries. 

· In case any transfer to a public purpose will adversely affect persons who have since occupied the land or developed an interest in common property resources on it, these persons should be compensated in accordance with the provisions of the Act.

20. Onus of Resettlement and Rehabilitation

The Bill states that compensation to displaced families should be borne by the requiring body (body which needs the land for its projects). This is diluting the responsibility of government. If government acquires land, the onus for ensuring complete R&R should be with government, which may recover the cost from the requiring body on a bilateral arrangement, but without leaving the displaced people to the mercy of the company needing land.

21. Numerical Bench Mark for Application of R&R Plan 

The Bill lays down the benchmark of involuntary displacement of 400 or more families en masse in plain areas and 200 or more families en masse in tribal or hilly areas, DDP blocks or areas mentioned in the Fifth Schedule or Sixth Schedule to the Constitution, for applicability of the provisions contained therein. 

Recommendations 

Legal entitlements that follow from State's responsibility towards those being displaced should be based on the concept of citizenship and not on numerical strength of those likely to be displaced. Rehabilitation and resettlement benefits should be applicable to each and every affected family irrespective of the total number of families affected.

22. Applicability of R&R Plan

According to section 3 (i) of the Bill definition of the family includes spouse, minor sons, unmarried daughters, minor brothers or unmarried sisters, father, mother and other members residing with him and dependent on him for their livelihood. This is unfair to adult women who get clubbed with the head of the household whereas adult sons become a separate unit in their own right. Similarly it is unfair to old people. We had suggested the family to be defined as nuclear family, which means every major adult member, her (his) spouse, along with minor children below the age of 18 years. Adulthood should be determined by the date of displacement or date of payment of compensation, whichever is later.

The affected family” in the Bill means a family which has been continuously residing (and not unauthorisedly) for a period of not less than three years in the affected area immediately preceding the date of notification of the affected area. This clause is highly insensitive to the poor. How is ‘unauthorised’ residence defined has not been clarified in the Bill. Do people living in the unauthorised slums or railway tracks or sleeping on roadside not entitled to any benefits? 

According to section 3(b)(ii), families who have been deprived of their primary source of livelihood would get benefits. It does not specify, deprived to what extent. The law should be specific and state that those who lost 25% or more of their income would be entitled to all benefits under the Act.  

Section 46 of R&R Bill should also include persons specified in clause (iv) such as widows, disabled, destitute, orphans, widows, unmarried girls, abondened persons etc.  and not just as landless and those below BPL as mentioned in (v), of section 21(2).

Unrecorded possessions 

For tribals on forest lands, Clause 50 of the R&R Bill provides that the cut-off date as 13th day of December, 2005. The same cut-off date should be provided for non-forest lands for both tribals and non-tribals, as the distinction between forest and revenue lands is artificial and often vague in many states, such as Orissa and Chhattisgarh. The Ministry’s contention that ‘it may lead to widespread encroachment of the Government land’ cannot be accepted. Government had all the time since 2005 to remove these encroachmnents, and if it was not done in the last five years, they should be treated at par with other landowners.

23. Essential Components of the Resettlement & Rehabilitation Ground Rules

The rules to be created under this legislation must include: (i) Land for all agricultural families; (ii) mandatory employment in non-irrigation projects; (iii) Special employment guarantee programme for a minimum period of 5 years after relocation to new sites; (iv) Homesteads and dwelling houses to all displaced families; (v) Transportation cost
 to the place of rehabilitation; (vi) training and other support services; (vii) Rehabilitation grant to compensate loss of income/livelihood; (viii) Basic amenities and infrastructural facilities for en masse resettlement; (ix) special provisions for families who have been displaced multiple times. [details to be prepared as an Annexure]

If any gram sabha / area sabha agrees to give its land, then the entitlements prescribed in the ‘Act’ must act only as minimum entitlements. The gram sabhas / area sabhas are free to seek higher benefits than those mentioned in the policy. (For instance, the gram / Area sabha may decide to give land on lease, to be reviewed every ten years.) The gram sabhas / area sabhas to decide the time frame for implementing the rehabilitation plan. However, no displacement shall take place until the gram sabha/area sabha approved rehabilitation plan has been implemented in total. 

For smooth and effective resettlement, the principle of geographical continuity, cultural homogeneity and ready adaptability must be accepted in choosing and planning resettlement units and sites, especially while resettling Adivasi and Dalit communities. It is to be ensured that the resettlement site and the resource-base is large enough to accommodate the natural growth in population, over a minimum time perspective of 100 years, and to generate income to provide for a progressive rise in standard of living. 

Whenever whole villages, slum localities, neighbourhoods and communities are uprooted, there is total disturbance of structure and network of social relationships, which support an ethos and a way of life. Any plan of resettlement ought to be sensitive to this loss and aim at creating afresh a community ethos and a way of life. It is only such a dynamic living community that can successfully cope with the challenge of mobility and development in the new surroundings. 

24. National Resettlement and Rehabilitation Commission

For the purpose of ensuring effective implementation of the R&R Plan, a National  Resettlement and Rehabilitation Commission must be appointed, with statutory responsibility of assessing all projects that would displace people and which are referred to it by the central or state governments. It will be empowered to be a grievance redressal, compliance, monitoring and auditing mechanism for such projects and settle the claims of all the PAPs who have lost their land or livelihood due to projects completed or approved earlier. State Governments to create State level Departments / Directorates, and appoint designated officers for effective planning, implementation and monitoring of RR projects. The project authorities to  create a RR Cell or if the project is of bigger size, appoint a RR authority with requisite financial powers, technical staff to have effective liaison with district authorities in acquiring land, resettling the displaced persons, training, construction of houses, jobs, working sheds, roads and other infrastructure and arrange comprehensive rehabilitation.

25. Penalty for violations 

Nothing contained in the provisions of the R&R Bill or the LA Amendment Act makes violations of the provisions a punishable offence. The cost of compliance continues to be higher than the cost of violation. This has been the fundamental problem with most social legislations which makes them ineffective. This is especially true in the case of Rehabilitation and Resettlement where innumerable instances can be quoted where obligations and promises to the affected communities and individuals have been violated and forgotten.

Penal provisions for violations must be included if the Government is serious about ensuring the proper implementation and effectiveness of the legislation as mandated by NAC - I Draft.

26. Persons not Adequately Rehabilitated in Earlier Projects 

As mandated in the NAC Draft Annexure 1, clause 69 – 73 and also recommended by Parliamentary Standing Committee Report the R&R Act must provide relief to those who have suffered due to various development projects once or multiple times. The 2007 LAA Bill contained section 28B which should be retained. It read as, 

Insertion of clause 28 B after 28 A in the original Act “Where an award is pending or remains unsettled at any stage under the Act, prior to the coming into force of the Land Acquisition (Amendment) Act, 2007, then the amount of compensation payable to the entitled person may be determined on the basis of section 11B as inserted by the said Act.”

However with regard to other benefits provided in the Land Acquisition legislation and Rehabilitation and Resettlement legislation like the higher rate of solatium, rehabilitation package etc. nothing has been mentioned about the retrospective applicability in the pending cases and they should be made applicable as mentioned in the Annexure 1 of NAC- I draft.

�	 Yellow highlight needs detailed discussions and clarifications of the word and meaning


�	 This goes against the spirit of Article 243, which is about development planning starting from the smallest unit – not state commissions (after all, they are going to be bureaucratic and not participatory). The fundamental to this should be, “until unless a village submits its comprehensive development plan, or a gram sabha submits its plan, they will not get any development or project”. OR should one ask for a Standing Committee for Public Purpose as mentioned later, in line with the Expert Appraisal Committees (Statutory Committees) set up by Ministry of Environment and Forests for granting various clearances.


�	 We will have to decide what to seek a Statutory Committee or a National Development Planning commission since NDPC could be confused with the Planning Commission and also might unnecessarily prolong the situation and also might be filled with more bureaucrats like every other Commission such as NHRC, SC/ST Comm, Minority Commissions or others.


�	 The provisions of the annuity, lease, rent and share in the developed plots is based on the consultations held in Mumbai on February 16th and then the one organised by Jan Sangharsh Vahini in Delhi last year. These are only suggestive and details will further need to be worked out. It needs to be made clear that it is the last option only and first option has to be the land for land. Only when the Gram Sabha / ward Sabha decides for cash in specific cases then these provisions will apply.


�	 As a matter of fact, we must be clearly stating that rehabilitation sites must be within 5 kms of the existing area or habitat, as per the community aspirations
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